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(=) 21.08.2023

Date of issue

Arising out of Order-In-Original No. AHM-CEX-003-JC-8P-023-22-23 dated 28.03.2023
passed by the Joint Commissioner, CGST, Gandhinagar Commissionerate.

- M/s Shreenathji Extrusion, Paiki 188/6/3, Survey No.
188/6, At & Post — Karan Nagar, Kadi Road, Kadi,
Mehsana, Gujarat-382715 (Appellant 1)

erdlersRal T T I I / .
(=) | Name and Address of the Mr. Manoj Dhirubhai Gondaliya, Proprietor of M/s Shreeji
Appeliant Traders (Appellant -2)

Mrs. Gitaben Manoj Gondaliya, Proprietor of M/s Shresiji

Enterprise (Appellant -3)
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the -
following way. ‘
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outs1de Indm export to Nepal or Bhutan, without
payment of duty.
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‘Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such

“order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the O[O anc’ Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan ev1dencmg payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision apphcatlon shall be accompamed by a fee of Rs.200/- where the
amouiit involved is Rupees One Lac or less and Rs.1,000/-where the amount involved
is more than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CF‘A 1944 an appeal liés to :-
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To the west reglonal bench of Customs, Excise & Serv1ce Tax Appel aﬂe’ Trlbu
(CESTAT) at ondfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar
380004. In case of appeals other than as mentioned above para.

AR

p e &
The appeal to the Appellete Tribunal shall be filed in quadruplica é’ 111 -form.- EA*

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 é‘.l 131511}




accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs,10,000/- where amount of duty'/ penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and ‘above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ’
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each. -
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as- prescribed under
scheduled-I item of the court fee Act, 1975 as amended. '
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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10 U T9C g (Section 35 F of the Central _Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) _
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994). .

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amotint determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6j () ﬁaﬁ&r%wﬁraﬁww@mﬂr%waaﬁsjv‘cﬁsmamﬁm_mﬁaﬁ‘crz‘ra“rﬁhﬁ?qw
e % 10% wvﬁ?aﬁmmﬁwﬁﬁ@wm% 10% STAT T T ST el gl

In view of above, an appeal against this order shall lie before gis é ri ,,\5 ./,»' on
payment of 10% of the duty demanded where duty or duty and pen f%* e m\ampu e,
or penalty, where penalty alone is in dispute.” B 45‘* 3
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F. No. GAPPL/COM/CEXP/212/2023
F. No. GAPPL/CQIVI/CEXP/214/2023

3TAIERT 37732 / ORDER-IN-APPEAL

This order arises out of the'. three (03) appeals filed by Ms. Shreeﬂathji
Extrusions, Paiki 188/6/3, Survey No.188/6, At & Post Karan Nagar, Kadi Road,
Kadi, Mehsana [hereinaftef referred fo as the appellant-1], Shri Manojbhai D.
Gondaliyé, Proprietor of M/s Shreeji Traders, Shed No.1, Plot No.6, Narayan Estate,
Hehind Ajay Petrol Pump, Anup Engineering Road, GIDC, Odhav, Ahmedabad —
- 382415 [hereinafter referred to as the appellant-2} and Mirs. Gitaben M. Gondaliya,
Peoprietor of M/s Shreeji Enterprise, 7-Radhe Gokul Apartment, Nr. Panchtirth
Schdol, Naroda-Kathwada Road, Nava Naroda, Ahmeédabad — 382325 [hereinafter
referred to as the appellant-3] against OIO No.AHM-CEX-003-JC-SP-023-22-23
dated 28.03.20234 [hereinafter referred to as the impugned order] passed by Joint
Commissioner, Central GST, Commissionerate : Gandhinagar [hereinafter referred
" to as the adjudicating authority]. Since the mmuorqed order is same in all the three
appeals viz. GAPPL/COMCEXP/ZIJ/”OB GA_PPL/COI\/I/CEAP/212/2023 and
GAPPL/COM/CEXP/214/2023 they are being decided together vide this OIA.

2. Briefly stated, the facts of the case are that the appellant-1 are a partnership
firm holding' Central Excise Registration No. ACMFS6940BEMO0L. They are

engaged in manufacture and clearance/sale of Aluminium Section, Aluminium |
Wastage and Aluminium Ingots fal?li;lg under CETH - 76041020, 76020090 and
76012010 respectively. Appellant—z- and appellant-3 are partners of the firm
appellant-1. ‘The Income Tai Departme;it, | Ahmedabad had carried out
Search/ Survey action under Section 132 of the Income Tax Act, 1961 on 24.10.2018

in respect of the entities connected/related to Kaka Group and SCNS were issued by |
the Income‘Téx department to various entities and additions to income was made
- under assessment orders issued covering the period Assessment Year (AY.)2013-
14 [Financial Year (F Y.) 2012-13] to Assessment Year 2019-20 (Financial Year
2018-19). Two of these Assessment. Orders : ITBA/AST/S/153A/2021- .
22/1035988830 (1) dated 28/09/2021 and ITBA/AST/S/lSBAﬁOZl-ZZ/l 035991052
(1) dated 28/09/2021 were issued to the firm-appellant-1 on the basis of documents

impounded , investigation car ried out and tax evasion calculated on the basis of these

1mpounded documents.

2.1 The SCNs, Assessment Orders and RUDS cioﬁga{ﬁmg uma@ nded documents

Lt s

Jie]
and other electronic evidences in respect of M/s. Kﬁ& <G oup \ﬂ; re forwarded by
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F. No. GAPPL/COM/CEXP/212/2023 :
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the Income Tax Department vide letter bearing F. No. ACIT/CC- 2(1)/REIC/KAKA
Group/2021-22 dated 24.03.2022 to the Directorate General of Goods & Service Tax
Tntelligence (DGGI), Ahmedabad Zonal Unit (AZU) for examining the issue of
evasion of Central Excise/Service Tax/GST by the said Group of firms. The DGGI --

concluded their inquiry on the basis of the SCN and assessment orders issued by

Income Tax department.

3.

Show Cause Notice F.Ne. DGGI/AZU/Gr.C/3 6-03/2022-23 dated 09.04.2022

(SCN for short) was issued to the appellant-1 covering the period of F.Y. 2017-18

(upto June-2017) i.e March-2017 to June-201 7, wherein it was proposed :

@

(iD)

(i)  Todemand and recover Central excise duty amounting to Rs. 60,75,427/-
under Section 11A(4) of the Central Excise Act, 1944 from appellant-1
alongwith interest in terms of Section 11 AA of the Central Excise Act,

1944;

(ii) Confiscation was proposed under Rule 25 of Centrai Excise Rules, 2002
in respect of excisable goods totally Vaiued at Rs. 4,86,03,418/- cleared
during the relevant period, on the premises that central excise duty has
not been paid on them and those goods were not available for

confiscation ;

(iii) Penalty was proposed under Rule 25 of the Central Excise Rules, 2002
read with Section 11AC of the Central Excise Act, 1944,

(iv) Personal penalties were proposed under Rule 26 (1) of the Central Excise

Rules 2002 on appellant-2 and appellant-3

The SCN was adjudicated vide the impugned order vide which :

The demand of Central Excise duty amounting to Rs. 60,75,427/— was
confirmed under Sectionl 1A(4) of Central Excise Act, 1944 alongwith interest
under the provisions of Section 11AA of Central Excise Act, 1944.

Goods valued at Rs. 4,86,03,418/- cleared during the relevant period Was
confiscated under Rule 25 of Central Excisej;glm read Wlth the Central

SR e

il Dt

Excise Act, 1944. As the goods were not av AblE for: conﬁs

ation, penalty of
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Rs. 60,75,427/- was imposed under Rule 25 of the Central Excise Rules.

(iii) Penalty amounting'to Rs. 60,75,427/- wes @;nposed on appellant-1 under the

(iv)

v)

5.
_the

[

provisions of Section 11AC of the Central Excise Act, 1944 read with Rule 25

of the Central Excise Rules, 2002.

Personal penalty amouhting to Rs. 50,00 G_OO/- was imposed on appellant-2
under Rule 26(1) of the Ceatral !:zxcme ales 2002, also holding him as the

ploprletm of a firm - MJs. Schp Trade;s

Personal penalty amounting to Rs 25,00, GOO/- was imposed on appellant-3
under Rule 26(1) of the Centr al Bxcise Rules 2002, also holding her as the

proprietor of a-firm M/s. Sh1 eeji Emerpgise.

Being aggrieved with the impugned order, appellants-1 has filed his appeai‘ on
following grounds:-
The adjudicating authority has’ conﬁrmec t‘le demand of Central Excise duty
pr oposed v1de the SCN Wlthout considering the submissions made by the
appellant. |
The demand was imposed merely based on the conclusion drawn by the Income
Tax Officer merely based on t_hé search co:d;?ucted, the statement recorded, and
Assessment Proceedings 'concludedf by the _Iniéome Tax Authority without further
investigaﬁon. | |
The demand was confirmed heavily relying on the WhatsApp Chat between an
employee and appellant-2 whereas the 'ﬁgares reflected in the said WhatsApp
Chat were 1ot free from dispute‘. | '
The SCN as well as the impugned order was issued merely relying on the data
1mpounded by the Trmcome Tax Departmem statements recorded by them , and
assessment conducted by them. It i isa Weli-sattled principle of law that demand
cannot be raised merely on the bams of an assessment made by the Income Tax
Authorities, without carrymg out any fur Lher 1nvest1gat10ﬂ by the concerned

exmse authormes

,,.-‘-I-\-.“
\‘,,

Authority relying on the statements 1ecorae'f*’u;1aer secth }om 132(4) the Income

/3‘“/”7
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Tax Act. In this regard section 132(4) of the Income Tax Act,1961 provide as
under: .
| (4) The authorized officer may, during the course of the search or seizure, examine on
oath any person who is found to be in possession or control of any books of account,
documents, money, bullion, jewellery or other valuable article or thing and any statement
made by such person during such examination may thereafier be used in evidence ix
any proceeding under the Indian Income-tax Act, 1 922 (11 of 1922), o1 under ihis Act,

It can be observed from the above, the provision explicitly indicates that the
evidentiary value of the statement recorded under section 132 of the Income Tax
Act is restricted and limited to the provisions of the Income Tax, and the same
cannot be used or relied upon for any other purpose. In the present matter
adjudicating authority has relied upon the WhatsApp chat impounded by the °
Income Tax Authority and the -statement recorded, which camiot be used in

proceeding under the Central Excise Act, 1944.

the Adjudicating Authority has relied on'the statement of Shri Ravikumar Raval
an employee of the appellant-1. It is also on record that appellant-1 has raised
the dispute on the statement of the said employee recorded during the search -
proceedings by the Income Tax Authori’cie.s, by way of submitting an affidavit, |
that the whole statement was recorded in Hindi language when the said employee
was unable to read and write Hindi language. In addition to that, the Income Tax
Authority taking the statement has misinterpreted the statement given by the
employee.
The said statement cannot be relied upon as admissible evidence in terms of the
~ provisions of Section 9D of the Act. The provisions of Section 9D are reproduced

as under:
“9D. Relevancy of statements under certain circumstances. —
(1) A statement made and signed by a person before any Central Excise Officer of a
gazetted rank during the course of any inquiry or proceeding under this Act shall be.
relevant, for the purpose of proving, in any prosecution for an offence under this Act, the

truth of the facts which it contains, -

(a) when the person who made the statement is dead or cannot be found, or is incapable of
giving evidence, or is kept out of the way by the adverse party, or whose presence cannot
be obtained without an amount of delay or expense which, under the circumstances of the

case, the Court considers unreasonable; or
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(B) when the person who miade the siatement is examined as a witness in the case before
the Court and the Court is of opinior that, having regard to the circumstances of the case,

the statement should be admitted in evidence in the interests of justice.

(2) . The provision of sub-section (1) shall, so far as may be, apply in relation to any
- proceeding under this Act, other than a proceeding before a Court, as they apply in relation

to a proceeding before a Court.”

The above Section deals expreqsiy with the circumstances in which a statement
recorded before a gazetted ofﬁcer of Cent*‘a¥ Excise (under Section 14 of the Act)
can be treated as relevant for the pu“poses of proving the truth of the contents
thereof. Reliance is placed on the ruling of the Hon’ble Punjab & Haryana High
Court in the case of Jindal Drugs {Inﬁ‘a)ﬁ@ié (340) E.L.T. 67 (P & H) wherein
the Hon’ble High Court laid down ﬂﬂe detaﬂed‘ procedure, inter alia, providing for
cross-examination of the Wltness f the vaenue by the Adjudicating Authority
and thereafter, if the AdjhdlCa’L1ng z-wthom"v is satisfied that the statement of the
witness is admissible in evidence ;c_han the Acg}udlcatmg Authority is obligated to
offer such witnesses for cross-exarr;ination b.yt’c&e other side/assessee. Such a view
has also been affirmed by the Hon’ble Su?réine Court in the case of Andaman
Timber (Infra) 2015 (324) BL.T. 641 (5. ).

As to why the Statements of \ﬁli Girish Vegad is incorrect and therefore is
unreliable as the whole statemeni lecsrd d by the Income Tax Authority of Shri
VegadGifishbhai was in the Hinéi' language while he was not able to read and
Wr ite the Hindi language. In admtmn the SLatement given was totally inconsistent
with the statement recorded by dxc Autho zty Whereas in the afﬁdavrt given by
Shri Vegad GirishBhai, it has beeﬁ :nentlomd that he was unable to read and write
Hindi language and the answer g iven by hm while recording the statement was

totally different and mlsmterpreLe@ by the Enoome Tax Departmental officials.

They contended that the adjudicati ing authority has ignored the statement given by
Shri Sanj aybhal Sodavad1ya whe:em he had stated that proper accounting
proéedufe has been followed and t'he stock 1;18.3 been accurately reco‘rdpd and no
stock 1y1ng was unaccounted. ""19 siock entry has been passed at the end of the

_,,a- ~

month to record the pr odur‘uorr dom forther *n?nﬂlf’fhe smfﬁm Tally Accounting .

-

(4
«r-c

?zi .

Software is updated till the month of Septp :; 4 'ﬁ@18 TIT i:ly prouuct;on data
is recorded in the Excel ShCG’L mef;gtameq Tn&% /;7 afé ok 1

voices that are yet
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to be recorded in the Excel sheet also. Becausie of the above reason, there was a
difference between the stock reflected in the Excel sh.eet and stock quantity during
physical verification. In addition, in the whole statement, there are no questions
asked as to unaccounted production and sale.

Statement of Shri Manoj Dhirubhai Gondalia recorded under the provisions of
Section 14 of the Central Excise Act 1944 on 06.04.2022. wherein he stated that
there was no short recording of production in the books of accounts. The
difference in stock as recorded in the books of accounts/Excel sheet and as ,'
mentioned in the WhatsApp chat was because the books of accounts are not
updated on a daily basis. The accountant, i.e., Mr. Sanjay Sodavadiya left the job
six months back and no permanent accountant was employed, hé Wai_s visiting
occasionally and at the end of the month, a single entry has been passed to record
the goods manufactured during the month. If this has been considered by the |
adjudicating authority, then there will be na difference between the stock details

recorded in the Excel sheet and the stock details mentioned in the WhatsApp chat.

DGGI has merely based their case on statements, there is no corroborative

evidence. In support of their contenﬁon they cited the following citations :

a) J.P. ISCON PVT LTD, JATEEN GUPTA, JAYESH K KOTAK, AMIT B
GUPTA, AND PRAVIN T KOTA_K'VERSUS C.C.E. -AHMEDABAD-I
(2022 (63) GSTL 64 (Tri. Ahmd.))

b) Decision of the Hon’ble CESTAT AHMEDABAD in the case of GUPTA |
SYNTHETICS LTD. VERSUS COMMISSIONER OF C. EX,
AHMEDABAD-II, 2014 (312) EL.T. 225 (Tri. - Ahrhd.)

¢) Decision of the Hon. Allahabad H1gh Court in the case of CONTINENTAL
CEMENT COMPANY Versus UNION OF INDIA, 2014 (309) E.L.T. 411
(All)

d) Decision of the Hon’ble Apex Court 1n the case of OUDH SUGAR MILLS
LTD. Versus UNION OF INDIA - 1978 (2) EL.T. (J 172) (S.C.)

e) COMMISSIONER OF CENTRAL EXCISE Versus SAAKEEN ALLOYS
PVT. LTD. - 2014 (308) E.L.T. 655 (Guj.) (H.C.) ' B

Brief of the Business Activity carried out by the Appellant.

We are in the business of manufac’curing Aluminium Sections. For manufacturing
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‘around 3% to 7% in the form of rubber, colour, coatings, plastic, acrylic, etc.The
scrap also contains other items like sénd, cher metal, iron, etc. around 8% to 10%
which is useless to produce our final prdduc.? namely“Aluminium Section”.In
whole manufacturi ing process there isa bummg /melting loss of material of around

3% to 7% (depending on the qualny of scrap a@d attachments) on account of the
Buming of attachment iterms like rubber, coibu‘r‘“coa’cings plastic, acrylic, etc. and
generation of wastage (depending the quaim of scrap material) is ar ound 8% to
10 % in the form of sand, residual metal iross, slag, etc. while melting scrap,
cutting the Billets and -Aluml_njium Sec‘tx}m@ This wastage is sold in the open

market.

They submitted an analysis of Production E’iﬁld and Resource Consumption Data

Financial | Quantity of raw maierial huﬁt!ty of fimshed goods | Yield %
Year consumed (after considering pmﬁuced (after adjustment

the raw material received for of Qpenmg and closing stock

re-melting B ef semi-finished goods)
{(In tons) | 4 (dn ?gns)
2016-17 168830 s 8541%
- 2017-18 2742.06 o 2290.36 83.52%
2018-19 4859.00 -7 3926.95 .| 80.82%

'
t

From the above table, it can be esta?"Lsh >d that production has declined
gradually in past years. The reason for Lhe declining production yield is the
increase in the purchase of raw ma‘r.erlai v,mported and fewer domestic purchase
has been made i.e., approximately 80% of fhe purchase has been made through
import, further, it should be noted that imipo?ted raw material comes with more
attachments which turn into wastage v»’mie meltmg the scrap(raw materlal) in

the form of other material, residual alprmmum sand slag, etc.

They submitted that in past years +ney had sold wastages wi ith hlgh Value in terms
of realization because some of the raw maierzals purchased are not up to the marK.

in quality to produce alummlum sections. inel efore we have sold such materials

as Wastage/sm ap and due to thls t‘zere is a reduc‘uon in yleld with respect to the
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Financial | Waste %of raw | Quantit | Total sales | Average | Quantity | Quantity
year . generated | materials |y of | amount rate of | sold (in|sold (in
consume | waste sales per | Kgs) Kgs)
d sold in Kg Above Above
: Kgs Rs. 30 |Rs. 50
per Kg per Kg
@ | (b @ (d) @ | O (8 (h)
2016-17 147840 8.01% 113515 806370 5.84 0 0
2017-18 279766 9.81% | 248289 | 10733902 43.23 110805 | 84436
2018-19 629282 11.90% | 731545 | 36996571 50.57 115290 463100 .

From the above-mentioned data, it can be concluded that the yield has declined,
and the waste produced is sold at a higher rate as the raw material is of lower quality

with more attachment.

Tt is submitted that the production yield to raw material consumed ratio has ranged

from 80% to 85%. For the period of September-2018 to October-2018 for which

data has been considered to raise demand, the production yield was 73.15%

(average of both months). Further, it is submitted that the Income Tax Authority
has not found any unaccounted raw material during search proceedings. Hence,

based on the factual data it can be concluded that in the month of the search, there

is no unaccounted production was there, the difference between the data of
WhatsApp chat and the data recorded in the Excel sheet was due to the non-

updating of Excel sheet regularly due nonavailability of the permanent

accountant. |
Further, the Income Tax Authority in the search proceeding has not found any

unaccounted raw material lying at the facfory premises. If the appellant indulged

in clandestine production and removal of dutiable goods without paying the duty,

then there must have beenexcess raw material lying at the factory premises from

which the unaccounted production takes place.

The Income Tax Department has not conducted proper stock counting during the
search. The authority has not counted the physical stock thoroughly rather has

applied shortcut methods and made estiméues during the stock—tafcing. The

finished goods are packed in bundles as per the requirement of the customer and

the order includes different shapes, sizes, and thicknesses. Hence tne 'Weign’c of
each packed bundle is oifferent, and it is net possible to estimate the weight by

simply multiplying the no. of bundles with the weig toof-g};b\undle of Wh1ch weight

has been measured.

Page 11 of 21
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e DGGI has not even attempted to conduct any physical investigation of its own, it

has delegated its duty to the investigation done by the officers working under the
aegis of Income Tax law. It is not worth debating that any proceedings conducted
under the Income Tax law cannot be the basis of raising demand under the Excise |
law.

The adjudicating authority has made a presumption of ratio for éalculating the
suppressed production based on which the demand has been raised. The ratio was
taken as follows: | |

Actual production estimation as per modus operandi= (Production as per Audit
Report) *537.6/334.5 o

The ratio taken was of production as per WhatsApp chat and of pfoduction data
récorded in the Excel sheet.

It is submitted that as mentioned in the foregoing paras the alleged difference is

‘not on account of suppressed production but due to non-updating of the record

daily. Hence, the difference itself is not valid than the ratio based on the difference
and the demand based on that ratio is also invalid.

The quantit}; of suppressed production mentioned in the notice is much more than
the raw material consumed and this is not possible at all in any manufacturing
business and particularly in our business bééause there is melting loss goes while
melting in the furnace and Waétage f_o be scld in the open market and these come -
to total around to 13 to 15% depending on the quality of raw material and
attachments therein. The assessment year-wise comparison of the suppfessed
quantity of production as per notice and actual raw material consumption,

production of finished goods is given hereunder:

v Asst | -Produttio Raw | Productio j Adjustnent | . Teral Vigltof | Vield ol
P Year mas | Materiad fof s efopsning | Frodustion of.]. 3:rud,wﬁan"' f:rcductrcn
worked | dssuedfori  Finished wnd | Finishedd offinighed quar tiyas |
outird - c:msuﬁvpﬂ': Brotinot 1P vdr‘_i': i produtty. mentionad:
Motjos (»u frar hn ‘cm, ;éAat:_j:__s R I HOTICE |
{inonf; ’ ‘
i i miﬁzzzy}_ A :
i : i ton) : : 1 :
H 1K 2 ‘ 3 .S i LU asdg) 'i*{SI"‘mB} L BB I09]
201516 ¢ 481670 280001 | 29900 bR prs SBEASY . HRed
01617 ¢ dasAD  uERAady - eegEony BRESE0  C egagit | AEERT)
201798 ¢ 23042007 4588997 *'~:t’¢1;33i?.!9€1! ,  HAR304T < C o 1
1 201848 1 78653000 »31 0581 2927400° CEREEpARG] o480 TREHAT
Total | .12248.980: 57&7 A% ‘."§0¥33iﬂ9_ﬁ?§ R CSQREAAT-] T RTESY T EMw

From the above chart,the yield of ‘Ehe productith

with raw material consumed comes at 112%t @% % m,dlffer; t assessment years

\;}o
S Y
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" and overal‘l, for four assessment years comes to 211% i.e., more than double and
it is not possible in the manufacturing business that production of finished goods
is more tharithe consum'ption of raw material. Hence the proposed suppression of
quantity mentioned in the notice is without an appreciation of the facts and data

of the appellant.

o Allegation of suppression is not supported by proper evidence.

a) The extended period of limitation is wrongly proposed in the SCN. The SCN does
not talk about the circumstances why it can invoke the provisions of an extended
period of limitation except ‘making' bald allegations in total disregard of facts on
record that show that all required details are very well reflected in our financial
records, income tax returns, and audited accounts. It only depicts the wrong
attitude of routinely in\}oking the extended period of limitation. We draw youf
attention to CBEC Circular No. 5/92-CX.4, dated 13-10-1992 — (1993) 63 ELT
T7, wherein Board has taken note of such attitude. Board has stated the;t such an
attitude only increased Afruitless adjudication with the gamut of appeals and
reviews, inflation of outstanding figures, .and harassment of assesses. Board has
warned that such casuélness in the issuance of show cause notices will be viewed
seriously. It further clarifies thaf mere non-declaration is hot sufficient for
invoking a larger period, but a positive misdeclaration is necessary, as per the
decision of the Supreme Court in Padmini Products and Chemphar Drugs.
Reflection of the transactions in the ledger account, financial statements, and
income tax records reflects upon the absence of any fraud, collusion or

suppression, or wilful suppression or misstatement on our part.

~

b) We vehemently deny the bald allegations made in the SCN about contravention
of certain provisions of the Central Excise Act, 1944, and/or the rules made
thereunder with intent to evade pa}}ment of central excise dutyand there is not an
iota of evidence of suppression or intent to evade payment of excise duty on our
part. We state that we have not made any misstatementsor non-payment of central
excise duty. The goods manufactured were duly recorded in the books of accounts.
We have not removed any manufactured goods without issuing the invoice and

paying excise duty on the same. The SCN is issued without any investigation done

R resat!
proyes:

tha the appellant has

removed goods without paying the duty.

Page130f 21 - &, % 0
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o No interest is chargeable, no penalty and personal penalty are irriposable; on the
appellant. They relied upon ‘the de;:ision of the Hon’ble Courts and the Hon’ble

Tribunal in this regard.

As per the demand order issued the appellant has been asked to pay interest under
Section 11AA of the Act. It has also sought to impose penalties under Section
1 1-AC of the Act read with Ru%e 25 E{)f the Ceniral Excise Rules 2002. Further, the
said order also sought to impose a personal penalty on the partners of the concern

under Rule 26(1) of the Central Excise Ruiés 2002.

» Demand under Central Excise Act cannot be raised post-implementation of GST
faw as the same is not permi;ttcd Lmder section 174 of the CGST Act.
Apart from the proposed demand of excise duty as per SCN not being sustainable
on merit as stated above, we ﬁntﬁe; submit tha; with effect from 01-07-2017, the
provisions of the Central EXClse Act, 1944 were repealed vide Section 174 of the
Central Goods and Services Tax Act, 2017 (hereinafter referred to as ‘CGST
.Act’).ln view of this, initiation of proceed.ings %/ide the impugned SCN followed
by OIO against us is without jurrr}sd;iction, unconstitutional, erroneous, therefore

we pray to set aside the impugﬁed order on this ground also.

5.1 In respect of appellant-2 & appella.;lt—B they have filed their appeals on

- following grounds:- '

‘o Penalty imposed on them under Section 26(1) of the erstwhile Central
Excise Act, 1944 is in violation of the Principles of Natural Justice and
thus is unsustainable. | |

o No positive action shown by the departraent relating to the intention to evade
payment of duty. The depat*tment merely relied on the data mpounded the
statement recorded, and the assessment conducted by the Income Tax
Authormes Itisa well settled. prmcmle of law that demand cannot be raised
merely on the basis of an asseesmem made by the Income Tax Authorities,

Wlthout doing -any further detailed investigation by the concerned excise

authm ities. The Appellant also maces reilanc’e on the following decisions:

.
2
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e’

B. C. Shérma Vs. Commiséioner of Ceﬂ‘_cral .Excise, Jaipur (2000) 122 ELT 158 |
(CESTAT, Delhi); ' '

@

o Harish Dye. & Ptg. Works Vs. Commissioner of Central Excise & Customs,
Surat-1 (2001) 138 ELT 772 (CESTAT, Mumbai),

o Commissioner of Central Excise, Mumbai Vs. Metal Press India (2009) 246 ELT -
303 (CESTAT, Mumbai) ;

e Vinod Kumar Gupté V. CCE (2013) 287 ELT 54 (Punjab & Haryana),

6.  Personal Hearing in all the three (03) cases were held on 21.07.2023. Mr.
Nitesh Jain, 'Chartered Accountant, appeared on behalf of all the appellants for the
hearing. He réiterated the submissions made in the appeal memorandum. He also
submitted that the entire case of suppreséion of production We;s based on the

investigation of Income Tax Department relating to alleged conversation in the

- WhatsApp Chat. He submitted-that the confessional statement taken by the Income

Tax authorities under duress was subsequently retracted and an affidavit in this

regard was filed. DGGI has undertaken the present inquiry post completion of the

‘Income Tax investigation. The DGGI has only relied on the show cause notices

issued by the Income Tax department, the statement of the partners and employee
by income tax department, and the WhatsApp chat relied in the income tax show
cause notices. DGGI has extrapolated the alleged ovefproduction into the previous
financial years in anera of erstwhile, Central Excise Act. He submitted that actually
the WhatsApp chat pertained to a portion of the month which was yet to be recorded

in the books of accounts. Finally, the production as per the books of accounts is |
much more than the production mentioned in the alleged WhatsApp Chats, as
mentioned at page 17 to 19 of the appeal. Since the production as per books of ‘
accounts is more than the prdduction as per the Whatsapp chat, question of any
suppression does not arise. Apart from the evidence received from Income Tax,

DGGI has merely recorded one statement of the partner Mr.Manoj Gondaliya, which

is exculpatory wherein, he has denied the allegations of suppression or over

production. Thus, the entire case is merely based on surmises and conjectures. He
requested to allow one week time for submission of additional written submission

with further evidence. He requested to set aside the impugned order.

Page 15 of 21
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6.1 Vide their additional written submiSsiqn, the appellants have submitted an

executive summary of case and submitted copies of various documents as under :

> The Income Tax department conducted a search at the premises of the appellant-
I on 24.10.2018. During the course of search they found a WhatsApp Chat
betwéen an employee of the appellant-1 and appellant—?.. The said chat pertained
to the period 21.09.2018 to-2]'1.10'.2018. The excerpts of the chat suggested Ian
excess production of 203 tor;s‘ and the jéaid figure was extrapolated by the
investigating agency for the enti_re period.

» They submitted a comparative chart showing the ac:cual quantity of production

recorded in their books as compared to the versions of the WhatsApp chat, as per

table below :

Period Production Production Short
quantity as per |recorded in the | recording/suppression
WhatsApp Chm books in|in production in
(in Kgs) respective month | books (if any) (in

' , (in Kgs) Kgs)

22.09.2018t0 | 1,35,181 3,42,000 00

30.09.2018 o

01.10.2018 to 4,02,502 4,32,000 00

22.10.2018 ' :

Total 5,37,683 .7,74,000 00

The above ﬂgures show that there Was no :’101 recording of produc’n on in books
when the books are updated th actual p-odacﬁon At the time of search the
records were not updated as ’me same was regularly updated at the end of the
month. These facts of lack of updauun was siaied by one of their employees in his
statement before the Income Ta:,f: authorities, however the. sanﬁe was not
considered by the adjudicating authority. Uiaon updating the entries with the
actual ﬁgures the dernand of Centrai Excise stands nullified. |

> The allegations of suppression is not support rted with proper ev1dence They
submitted Copy of Statement dated 06.04.2022 of Shri Madoj Dh1fubha1
Gondalia, Partner of M/s Shleeqathﬂ EXLI'LL:IOH recorded by DGGI, AZU

> Copy of SCN alongw1th ‘{UDS & Asseesmem Orders 1ssued to M/s Shreenath

Extrusion by Income Tax Depaf'tn;em

‘the Appeal
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demand of Central Excise du{j;f "amo”ﬁnting fo RS, 60,75,427/- confirmed alongwith
interest and penalties vide the impugned order in the fact and circumstances of the
case is legal and proper or otherwise. The demand pertains to the period March-2017

to June-2017.

7.1. It is observed ‘;hat the appellant are a Partnership firm registered under
erstwhile Central Excise Act, 1944 and engaged in the manufacturing and clearance
of Aluminium Section (CETH-76041020), Aluminium Wastage (CETH-76020090),
Aluminium Ingots (CETH-76012010). They have been filing their Central Excise
monthly Returns(ER-1) regularly during the Central Excise regime. For the month
of March-2017, they have filed their monthly ER-1 return on 10.04.2017.

7.2 I find that the Income Tax department, Ahmedabad had conducted
survey/searches under Section 132 of Income Tax Act, 1961 on M/s Kaka Group of
firms/companies and relying upon the documents and other evidenceé recovered
from these premises they had issued SCN followed by Assessment Orders covering
the period F.Y. 2012-13 to F.Y. 2018-19. Two assessment orders
ITBA/AST/S/153A/2021-22/1035988830(1) dated 28/09/2021 and -
ITBA/AST/S/153A/2021-22/1035991052(1) dated 28/09/2021 pertaining to the
appellant-1 firm alongwith all relied upon documents and a piece of electronic
evidence in the form of ‘WhatsApp Chat’ .was forwarded by the Income Tax
- Depratment, Ahmedabad to the DGGI, Ahmedabad Zonal Unit. The leGI
concluded their investigation and issued SCN to the appellants and the said SCN

was decided vide the impugned order.

8. It is observed from the documents submitted by the appellants that during
the course of investigaﬁon the DGGI has recorded a statement of appellant-2 (partner
of appellant-1 firm) under Section 14 of the erstwhile Central Excise Act, 1944 and
concluded the investigation felying on other evidences shared by the Income Tax
Department. It is also observgd that the SCN was issued harping on a piece of
electronic evidence in the form of ‘WhatsApp Chat’ forwarded by the Income Tax.
Depratment, Ahmedabad. Reported the said “WhatsApp Chaf; was between

appéllant-z and his employee (Shri.Ravikumar G.Raval) and pertains to the period
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8.1 As per the Income ta)'c department report the said ‘WhatsApp Chat’ related
to daily production data ofthe facjtory. T find that at Para D.1 ofthe SCN it is recorded
that Shri.Ravikumar G.Raval has confirmed that ‘the data of production recorded in
the computer system was maintained by the.accountant of the firm Shri.Sanjaybhai
Sodavadiya’. Further, Shri. Sanjaybhai Soda\fadiya vide his statement dated

- 24.10.2018 has clarified that the déta in ‘Tally Software’ is updated on the last day
of each calendar month and as on the date of search by Income Tax department, i.e
24.10.2018 the ‘Tally Data’ was updated upto 31.08.2018 only. Therefore,
difference between the actual production i.e (upro 24.10.20180 and that in Tally
Data (upto 31 .08.2018) was apparent. |

8.2  During the course of recording of his statement dated 06.04.2022 under
Section 14 of the erstwhile Central 'E:x'cise Act, 1944; appellant-1 has categorically

clarified the difference of productlon figures cited in the SCN. At A.9 he has
explained that the said excel sheet was not updated and at A.12 of the said statement

it is recorded that “the alleged d1ﬂel ence of 20 tonne was due to non updation of

recor ds and after updating recor dq ‘m@re was 1o dmerence of ... 203 tonne is part &

parcel of my recorded actual pr odbc‘uon and Gb T was already paid on supply of such

production when the goods were sold”. Hence, I find that appellant-2 being the

responsible person for the operations of the appellant-1-unit has conclusively
clarified the so called difference in figures of production alleged in the SCN and

relied in the impugned order to confirm the demand of central excise.

8.3 Itisobserved that the adjudicating authority has rélied on the inferences drawn
by the Income Tax authorities regarding the financial staui_s of the employees of
' appellant-1 against whose Income Tax records some amounts were shown. I find -
~ that the investigation has not estabﬁshéd any direct co-relation between the said
amounts .With the so called .illiéit ;‘émove}} of finished 'goods inferred by the
adjudicating authority. It is also obsefved that a' novel method of calculation of of -
illicit clearances was derived based on the method adopted by the income tax
authorities. Further, it is also noteworthy to mention that the adjudicating authority
"has confiscated excisable goods valued at Rs. 4 85 03,418/~ whereas no goods were
ever seized or detained at any pr emlses during the course-oft Lh@-LnVGSL' gation. Hence,

the investigation of DGGI was conmuded only on /aggo/h y “ss\afex ent recorded by

¥
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them. They have not carried out any searches or detained/seized any finished goods

at any of the premises mentioned in the impugned order.

9. In view of the above I find that the DGGI has failed to carry out an
independent Inquiry/Investigation against the appellant and the entire demand of
Central Excise duty amounting to Rs. 60,75,427/- was calculated on the éo called
method of calculation adopted by the Income Tax authorities as well as relying on
the statements recorded by them . Moreover, the so called “WhatsApp’ chat actually
pertained to a period of GST Regime i.e after the Central Excise regime. However,
the investigation has extrapolated the said so called difference in the period March-
2017 to June-2017 based on some superficial monetary evidences of employees of
appel].ant—l.vHere, I find it relevant to refer to an identical case, decided by the
Hon’ble CESTAT Ahmedabad, in the case of M/s J.P.Iscon PvtLtd Vs C.C.E.-
AHMEDABAD-] in Service Tax Appeal No. 10599 of 2021-DB. Relevaﬁt portions

of the said order is reproduced below :

24. We also noticed that in the present matter it is on the records that
demand is based on the .xIs worksheet which was seized during the search by the -
Income Tax officers - ‘

In this context we find that the Hon"ble Apex Court in case of M/s. Anwar P.V.v.PK
Basheer - reported at 2017 (352) E.L.T. 416 (S.C.) has prescribed certain guidelines
before accepting electronic documents as an admissible piece of evidence.

The above prescribed certdin guidelines were not followed by the revenue during the
investigation of impugned maiter before accepting elecironic documents as an
admissible piece of evidence. Therefore in our view no service tax demand is
sustainable on the basis of contents of said .xls sheets.

25. Further on the basis of details of investigations shared by the Income tax
Authority, Revenue knew the name of author of said xIs. sheet but revenue failed to
record the statement of author of said xls. sheets. Therefore, the said .xls sheet is not |
corroborated with any other evidence, hence, cannot be used as evidence against the
assessee.

26. In the impugned matter Revenue and Adjudicating authority has relied upon the
statement of Ms. Kalindi Shah recorded by the Income tax Authorities. In this regard
we find that the Section 132 (4) of the Income Tax Act, 1961 provides as under:

We agree with the argument of Ld. Counsel that the above provision

explicitly indicates that the evidentiary value of the statement recorded

under the Section 132 of the Income tax Act is restricted and limited to the provisions
of the Income tax and the same cannot be used or relied upon Jor any other purpose.

27. We also find that in the present case the Revenue has raised the

Service tax demand merely on the ground of investigatioacgff\z}?{ufcz?d% the Income
Tax Authorities. We find that demand cannot be raisédemerely, onthe basis of
; " avi Foods

-
assessment made by the Income Tax Authorities. T} ribu(c?l;i‘ the:caser

535
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Pvt. Lid. v. C.C.E., Hyderabad - 2011 (266) E.L.T. 399 (Tri.-Bang.) has held that
admission by assessee to Income Tax department as regards undisclosed/suppressed
sales turnover cannot be held io be on account of clandestine removal of their final
products, in the absence of any other corroborative evidence. Szmzlarly, in the case of
C.C.E., Ludhiana v. 15 ST/10599/2021-DB & Ors.

Mayfair Resorts - 2011 (22) S.T.R. 263 (P&H), it was held so. We also find that z‘he
CESTAT in the case of Kipps Education Centre, Bathindav. C.C.E.,Chandigarh - 2009
(13) S.T.R. 422 (Tri.-Del.), has held that the income voluntarily disclosed before the
income tax authorities could not be added to the taxable value unless there is evidence
to prove the same.

28. In view of above, we are of the considered view that in the present
" matter entire demand of service tax as proposm’ in the show cause notice is not
sustainable.

Respectfully following the above decision of the Hon’ble CESTAT I am of the
opinion that the demand of Central Excise duty amounting to Rs. 60,75,427/—
confirmed against appellant-1 vide the impugiied order is legally not sustainable and
liable to be set aside. As the demand of Csntrai Excise duty is not sustainable,

question of interest and penalty does not arise.

10.  Further, regarding the appeals filed by appellant-?. and appeliam—3 I find that
in both the cases penalties are 1mpooed under !\ ule 26(1) of the erstwhile Central
‘Excise Rules, 1944, 1 find that the adjudicatmg authority has imposed both the
penalties on the respective persons in capacny of Proprietorship firms M/s Shreeji

Traders and Shreeji Enterprises respectively.

10.1 Upon going through the impugned order I find that, the investigation in the
case is based i)n data and some electronic evidences shared by the Income Tax
department and the entire investigation is clirectea towards the activities of appellant-
1 firm. F urther, the veracity of the evzdences as WHH as the demand of Central Excise
duty confirmed vide 1m‘pugned order is dealt i in detail in the foregoing. I also find
that even in the result of investigation by Incéme Tax the involvement of M/s Shreeji
Traders is mentioned only in a incoﬁsequentiai statement which is not considered by
the investigation by DGGL Further the involvement of M/s Shreeji Enterprise is
referred as the name of the said fi iirm had appvaiﬂd in the assessment order for F.Y.

2018-19, i.e during the peliod of G S ! Regimc- Therefore, I ﬁnd that the actual
involvement of both the firms has _n_ot been discussed in the investigation. Howevei

in order to sustain the demand of Central Excise Duty thei Fv'/ »i‘\;i;em‘&g these firms

are extrapolatéii in the SCN. Further, the adj.iiiiicéiing aufhaot




F. No. GAPPL/COM/CEXP/213/2023
) F. No. GAPPL/COM/CEXP/212/2023
B ~ F.No. GAPPL/COM/CEXP/214/2023

the same and confirmed the Penalties on the Proprietors of these firms mechanically

and indiscriminately.

10.2 I also find that the provisions of Rule 26(1) of the Central Excise Rules, 1944
categorically states that :

26. Penalty for certain offences.-

(1)Any person who acquires possession of, or is in any way concerned in
transporting, removing, depositing, keeping, concealing, selling or purchasing,
or in any other manner deals with, any excisable goods which he knows or has
reason to believe are liable to confiscation under the Act or these rules, shall be
liable to a penalty not exceeding the duty on such goods or rupees [two thousand
rupees, ] whichever is greater.]

Provided that where any proceeding for the person liable to pay duty have been
concluded under clause (a) or clause (d) of sub-section (1) of section 11AC of
the Act in respect of duty, interest, and penalty, all proceedings in respect of
penalty against other persons, if dny, in the said proceedings. shall also be
deemed to be concluded.

Examining these legal provisions with the facts of the case I find that the demand of
Central Excise Duty in the instant case was confirmed against a _differeﬁt entity i.e
M.s Shreenathji Extrusions under Section 11A(4) of the Central Excise Act, 1944
and there is no mention of Section 11 AC (I) (a) or Section 11 AC (I) (c) of the

Central Excise Act, 1944,

11. In view of the above discussions, I am of the considered view that Personal

Penalty imposed on appellant-2 and appellant-3 vide the impugned order is legally
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incorrect, unsustainable and liable to be set aside.

12.  Accordingly, the impugned order confirming the demand of Central Excise
duty amounting to .Rs. 60,75,427/- on appellant-1 is set aside alongwith interest and
penalties as per findings at para — 9 and previous paras. Further, in terms of thg
discussions in previous paras and findings at Pétra — 10 above, the personal penalties
imposed on appellant-2 and appellant-3 is set aside. The appeal filed by all the three

appellants are hereby allowed.

13, et B ES o 1S ordfier ST e sulie aies O R S 2

The appeals filed by the appellant stands disposed of in above terms.

B
(Shiv Pratap Singh)
Commissioner (Appeals)
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F. No. GAPPL/COM/CEXP/213/2023
F. No. GAPPL/COM/CEXP/212/2022
F. No. GAPPL/COM/CEXP/214/2023

BY RPAD / SPEED POST -
To '

I.  M/s. Shreenathji Extrusions,
Paiki 188/6/3, Survey No.188/6,
At & Post Karan Nagar,
Kadi Road, Kadi,
Mehsana

2, Shri Manojbhai D. Gondaliya, .
Proprietor of M/s Shreeji Traders,
Shed No.1, Plot No.6, |
- Narayan Estate,
. Behind Ajay Petrol Pump,
- Anup Engineering Road,
GIDC, Odhav, Ahmedabad — 382415

3. Mrs. Gitaben M. Gondaliya,
Proprietor of M/s Shreeji Enterprise,
7-Radhe Gokul Apartment, '
Nr. Panchtirth School,
Naroda-Kathwada Road,

Nava Naroda,
Ahmedabad — 382325
Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

ha

The Principal"Comm1551011¢r, CGST, Gandhinagar.

3. The Additional/Joint Commissioner, Central GST, Commissionerate —
(Gandhinagar

:lk

The Assistant Commissioner {HQ System), CGST, G qéha;na\gar
(for uploading the OIA) AAESD
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